No. 03-08-00236-CV

j:;1 the ‘Court (#‘ ;Z]ojaeafa
for the Thiird_Judicial Districe
%u&tz’n, Jexas

Request for Extraordinary Relief from
the 5% District Court of Schleicher County, Texas

IN RE FAITHANN JESSOP ET AL .,
RELATORS

REAL PARTY IN INTEREST S RESPONSE
TO AMENDED PETITION FOR MANDAMUS

To The Honorable Justices of the Court of Appeals:
The Texas Department of Family and Protective iSesy “Department”, Real
Party in Interest, files this “Response to AmendRadition for Mandamus”, and in

support states:
PARTIES

1. Relators are Faithann Jessop, Loretta Jessog, Kathryn Jeffs.
Relators, Faith Ann Jessop and Kathryn W. Jefis,adgo Relators in the companion

case filed in this Court under No. 03-08-00235-tV.

! Relators Faith Ann Jessop and Kathryn W. Jeffsaise Relators in the companion case
filed in this Court under No. 03-08-00235-CV.
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2. The Honorable Barbara Walthers, Presiding Jidgehe 5f' Judicial

District Court of Schleicher County, Texas, is Raggent.

3. The Texas Department of Family and Protectiveries [Department]

is a Real Party in Interest.

4. An amicus brief was filed by the Liberty Legaktitute, asserting that
the “religious autonomy doctrine” does not applyhis case. However, they are not a

party to this casé.

REQUEST FOR ORAL ARGUMENT
The Department requests that the Court set tisis fta oral argument.

STATEMENT OF THE CASE

On April 4, 2008, the Department filed an “Origirfatition for Protection of
Children in an Emergency and for Conservatorshisuit Affecting Parent-Child
Relationship,” which was designated as cause n@229APPENDIX 1. On that date,

the Department also filed an additional 122 peigioinvolving 122 individual

> The Liberty Legal Institute contends that the strécrutiny standard applied to the
fundamental liberty interest implicated in parentghts can be overcome by proof of sexual
exploitation of children and/or misconduct endamggrchildren. Westbrook v. Penl\231
S.W. 3d 389 (Tex. 2007%anders v. Casa View Baptist ChurtB4 F.3d 331 (5Cir. 1998);
Destefano v. Grabrianf63 P.2d 275 (Col. 1988);Mcus BRIEF 2.

% Due to the immense volume of records, which is mstimated to exceed 100,000 pages,
the Department’s Appellate attorneys do not haeeGlerk’s Official Record from which to
reference pleadings. The Department has requébstdthis Honorable Court appoint a
special master to assist in compiling a more cencgicord by excluding duplicative
pleadings. RAL PARTY IN INTEREST SREQUEST FORRELIEF.

2



children, and one petition naming 16 childferNo petition filed by the Department
regarding any of the children from the YFZ Ranchtamed a request for termination
of  parental rights. On April 7, 2008, Judge Bagbh. Walther signed an “Order for
Protection of a Child in an Emergency and NoticeHefaring.” APPENDIX 2. The

hearing was scheduled for April 17, 2008, at 1@00.

On April 7, 2008, the Court entered an order apjpgnCASA as guardiaad
litem for the subject children and ordered the Departn@n“consent to releases to
the Court Appointed Special Advocate of copiestd thildren’s medical records,
school records, psychiatric and psychological regoand case history, if requested by
the Court Appointed Special Advocate.” RGER AUTHORIZING APPOINTMENT OF A
COURT APPOINTED SPECIAL ADVOCATECASA); APPENDIX 3. On April 7, 2008, Judge

Walther entered an order appointing attorneysitemfor all children.

Due to the the magnitude of the number of childesrd alleged parents
involved, and the respondents’ and children’s atHitien of the names of the children
and identify of mothers, the Department providetiaegoof the adversary hearing by

four methods:
1. Respondents who were identified were served byopaiservice;

2. Notices were posted at both the Schleicher CoumyriGouse and the

Tom Green County Courthouse;

*There was an additional petition filed subsequenhé adversary hearing regarding a child,
Baby Boy Jeffs, a/k/a, Baby Boy Jesdmpn to one of the child mothers on April 29, 2088
the Central Texas Medical Center in San Marcosa$ex
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3. Legal Notices were printed in both the “Eldorad@&ss” (newspaper)

and the “San Angelo Standard Times” (newspaped; an

4. Legal notices were posted on the web cites of lbth “Eldorado
Success” (newspaper) and the “San Angelo StandanshesT

(newspaper).

The Court held an adversary hearing pursuant toiliFadmde § 262.201, on
April 17 and 18, 2008. BX. FAM. CODE § 262.201(Lexis 2007);APPENDIX4. On
April 18, 2008, Judge Walther ruled that the Deparit carried its burden of proof
under Family Code § 262.201, naming the Departmgmiporary managing
conservator of the subject children. 4 RR 340. Apnil 22, 2008, Judge Walther
signed the “Order on Placement of Children.PPENDIX5. On April 24, 2008, Judge
Walther entered 468 “Temporary Orders following Atsary Hearing and Notice of

Hearing” in the underlying cases.

On April 23, 2008, Relators filed an “Emergency Mat for Stay Pending
Review of Petition for Writ of Mandamus.” PRENDIX 6. On April 25, 2008, this
Honorable Court denied Relators’ request for emmrgestay and directed the
Department to respond to Relators’ “Petition foritvéf Mandamus” by May 2, 2008.
On April 30, 2008, Relators filed an “Amended Retit for Writ of Mandamus.”
APPENDIX 7. This Court later issued an order pursuanhéoDRepartment’s “Motion

for Extension”, allowing the Department until MayZ)08 to file its response.

®> Due to the fact that the Department does not ha@eClerk’s Record, it cannot at this time
reference the notifications in the underlying casé@he Department will supplement these
references as soon as they are available.



STATEMENT OF THE FACTS
WITNESS TESTIMONY

Angie Voss

Angie Voss is a Department supervisor. 4 RR 1@h March 29, 2008, at
11:32 p.m., the Department received a report thsix@en-year-old girl was being
physically and sexually abused. 4 RR 149, 152. Apnl 3, 2008, Ms. Voss and a
team of twelve investigators went to the YFZ Ramchnvestigate the allegations.
Law enforcement went with them. 4 RR 153. Theestigators were permitted to
enter the ranch with the consent of Merrill JessdgRR 158-61. The entrance had a
guard tower. 4 RR 159. The investigators stattedconduct an investigation
concerning the alleged victim, Sarah, and learhedl tivo or three young girls could

have been her. However, the investigators werengiive different names. 4 RR 177.

The Department’s investigation was thwarted duenisinformation about the
identities of the girls. The children would swititteir names, use a different last name
than they had previously reported, and falsely refhat they had no middle names. 4
RR 193. Investigators discovered a large shrenidene of the rooms with the light
still on and paper dangling from it; the paper didex was full of shredded paper. 4
RR 195. Ms. Voss indicated she believed she wa®untering a “brick wall”
because some girls were saying that they were gmngead “the Fifth” and not
answer questions. 4 RR 195-96. The girls refusednswer questions about the
identity of persons in their home. 4 RR 197. Frtdm time the children were

removed from the ranch, until after the childrenvad at the civic center, teenage
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children continued to provide investigators witlfetient names. 4 RR 233. The
children would provide no explanation as to whyythaere providing different names.
4 RR 234. The Department, under extraordinariffiadilt circumstances, exercised
its best efforts to ascertain the identity of tihddren. However, the Department was
not able to compile a complete list of the child@ndetermine identities of their
parents due to the children’s refusal to coopesatk due to misinformation provided
by some of the alleged mothers. 4 RR 236-37. @leged mother identified four

children as being hers and later indicated that were not. 4 RR 237.

Interviews revealed a pattern of girls reportingtttihere was no age too young
for girls to be “spiritually married.” 4 RR 201,38. During the course of the
investigation, Ms. Voss began to note that thereeveixteen-year-old mothers who
had given birth and had small children with thefrhese mothers were also married
and were part of a household with other wives. 41RR. The investigation revealed
that the children appeared to have a pervasivefbtlat when the prophet, Uncle
Merrill, decided for them to be married, they wolbdd married. 4 RR 206, 214. No
age was too young to be spiritually married, arel ybung girls wanted to have as
many babies as they could. 4 RR 206. Ms. Vosedahsr initial conclusions upon

the interviews before removing twenty-five girk.RR 206.

Investigators from the Department documented atithe of the pre-removal

investigation the following:

Girl “number three” reported that she knows a @rtgear-old girl,
Sarah Elizabeth Johnson, who has a five-month-aldyb and that she is



married to “Dan B.”, whom girl number three belidv® be twenty-three years
old. 4 RR 212.

Girl “number four” reported in her journal entrytdd 10/03/07 that law
enforcement was looking for the husband and wigesting “Mother Milly
and Mother Lori, because they were underage whey got married.” 4 RR
213.

Girl “number six” advised that there is no age tirfor girls to get
married and have children. 4 RR 213.

Girl “number eight” stated there is a girl nameddier Beth,” and that
she is a teenager. 4 RR 214.

Girl “number nine” advised that the prophet told teelie to authorities,
because the prophet receives his messages frothéawenly Father.” 4 RR
214. She further reported that “Uncle Merrill”texf being advised by her that
she hadn’t seen her mom in two years, stated, fibee of her business.”
Uncle Merrill decides who she will marry and whéwe svill marry, and that the
age depends upon what the “Heavenly Father” decidd?R 214.

Suzanne Johnson is seventeen years old and ha@-gearrold son
named Seth. 4 RR 215.

Five entries in the “Bishop Records” (6 RRETIONER'S EXHIBIT 4; 4 RR

252-53) reveal the following:

The “second child” is sixteen years old and is ently pregnant. 4 RR

253.

The “third child” was sixteen years old when shaaved a child. 4
RR 253.

The “fourth child” was fifteen years old when shenceived a child. 4
RR 253.

The “fifth child” was fifteen years old when shenceived a child. 4 RR
253.

The “second to last one” was thirteen years oldrwéige conceived a
child. RR 4 254.

Ms. Voss testified she believed the boys were bgmogmed to be perpetrators.

4 RR 261. Part of the danger to the boys is thattheir belief system requires them
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to follow the prophet. 4 RR 281-82. Ms. Voss @gsed the opinion that girls are
born and grown to be sexual abuse victims. 4 RR Z5he indicated that as of April
18, 2008, the investigation established that tinereeover twenty girls who had either
conceived or given birth younger than sixteen oesteen years of age. 4 RR 30.

Ms. Voss testified that after contact with the dieh and adults at YFZ Ranch,
“they explained that they are one big family, caggé community, and they have the
same belief system.” 4 RR 258. All of the womae ealled mothers to all of the
children in the home, and the children call eadteobrothers and sisters. It appears
that a mother is married to one man, and that manarried to other women. 4 RR
230. Although the YFZ Ranch has several housest,oits occupants consider
themselves to be part of one large community. £RR Ms. Voss indicated that this
investigation was analogous to other investigativhere the Department finds one
victim in a home and then has concerns for alhef ather children in that home. In
this case, since the occupants of the ranch canidenselves as living in one large

home or community, Ms. Voss had concerns for athefchildren there. 4 RR 304.

Based upon the investigation of documented sexbabe of the children,
including Ms. Voss’ observation of how the motharal children were responsive to
Merrill Jessop and how they were living under anbretia of belief that girls of a
young age having children is a blessing, Ms. Vasxhuded that the environment at
the YFZ Ranch would not be safe for any of thedreih. 4 RR 262. Further,
according to Ms. Voss, it would not be safe for ahthe children to be returned to the

ranch, because the adults on the ranch whom shenteadiewed had expressed that



they are not doing anything harmful to their cleloly and that the practice of children

being united and having children, is part of theeilture and belief system. 4 RR 260.
Dr. Bruce Duncan Perry

Dr. Bruce Duncan Perry is a child psychiatrist (M.ho specializes in child
maltreatment and child development. 5 RR 57-58. thHe past, he has worked
professionally with children removed from the Braridavidian Compound, and has
worked with groups such as the Children of God, M&oup, Posse Comitatus, and

the Fundamentalist Latter Day Saints (FLDS). 563R63.

Dr. Perry met with two young adults who grew ughe FLDS community. 5
RR 63. He talked with them about their beliefs &felin the community. 5 RR 64.
One girl described to Dr. Perry that although sida’tthave to get married, her father
had driven her to the YFZ Ranch where, unbeknowmsier, a marriage had already
been arranged. 5 RR 75-76. When she arrivedfdiber informed her that the
prophet said she was to be married to this manshedsaid yes, although she would
not have had to. 5 RR 76. However, Dr. Pernyftedtthat when persons are raised
in an environment where it is a blessing to havileldn and to be compliant to your

father and the prophet, whether to marry is ndtydé®e choice. 5 RR 76.

Dr. Perry interviewed another FLDS member, Beckysb&r, who had been
married to Rulon Jeffs. When Rulon Jeffs died, wfas told to marry Warren Jeffs,

which she refused. She then left the FLDS. 5RR 7



Dr. Perry declared that the pregnancy of the YFddodn was the result of
sexual abuse. 5 RR 92. Dr. Perry testified thdtlen of the age of fourteen, fifteen,
or sixteen are not emotionally mature enough tosensually enter into a healthy
relationship or marriage. 5 RR 72. He furthetifiesl that FLDS members believe
that continued disobedience of a father, eldergherprophet would lead to eternal

damnation. 5 RR 73-74.

Regarding the boys, Dr. Perry expressed two coscet the pervasive belief,
and pervasive obedience to that belief, that ibkay to have sex with and marry
young women, is unhealthy; and 2) this pervasivactiwe and belief creates an
environment that develops people who have a higienpal of replicating sexual
abuse of young children as a part of their beljstesm. 5 RR 77. Regarding both
male and female children, Dr. Perry stated thatrwbleildren are socialized into a
belief system and behavior that is embedded irr tiedigion, it is extremely deeply
ingrained. 5 RR 83. Further, when a child isedig1 an environment where there are
unhealthy relationships, a child’s brain will noewvelop properly; this lack of
development adversely affects the part of the btiaat is involved in independent
decision making. 5 RR 79. Children who have grawmin “very controlling or
authoritarian environments that determine what gat, how you dress, who you
socialize with, and so forth,” have the “indepertd#mnking capability of a much
younger child.” 5 RR 81-82. A child of fifteen sixteen has “the capacity to make
independent decisions like a six-year-old.” 5 RR 8This lack of independent

decision making would make a fifteen- or sixteeasyeld child who left the group
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highly vulnerable to individuals willing to explothem and take advantage of their

child-like qualities. 5 RR 82.

With respect to the Department keeping the allagethers with their children
after the removal, Dr. Perry believed that it waes teasonable and responsible thing to
do. 5 RR 69. However, he expressed concern ltbanhtestigators would not be able

to conduct any useful forensic interviewing witle fparents around. 5 RR 71.

As far as the other children who were not forcdd imder-age marriage were
concerned, Dr. Perry concluded that the child-repenvironment is very similar for
all of the children, and it is highly likely thatey are at the same risk as children who
are living in a household where there has beenatetwuse. 5 RR 109. Even with
respect to boys from age five to eleven, Dr. Pdragl concerns that they would
continue to be exposed to beliefs that include vade marriage and, essentially,
sexual abuse of girls. 5 RR 133. Dr. Perry atated that if any of the children were
returned to the ranch, there would be “cause focem that the children could either

be hidden or removed from the jurisdiction of theu@.” 5 RR 162.
Dr. William John Walsh

Dr. William John Walsh was called as an expert aggby five alleged fathers,
James Dockstader, Don Jessop, Leland Jessop, Li€tatds, and Lamar Johnson. 4
RR 40; 5 RR 167. Dr. Walsh defined a householthénFLDS faith as being centered
around a patriarch or husband who will have onenore wives. The wives are not

necessarily his legal wives. Finally, there arddcén resulting from those unions. 5
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RR 173. Dr. Walsh identified Warren Jeffs as theppet who leads FLDS. 5 RR
180. He acknowledged that under Warren Jeffs, made marriage has taken place.

5 RR 180.

Dr. Walsh clearly indicated that among FLDS, the afphysical development
for a girl made them eligible for marriage. 5 RB31 He did qualify his opinion,
however, by indicating that some in the church egped that age eighteen was a good
age. Other church members have said that sixtegmood age if the parents agree. 5
RR 183. Others expressed the opinion that whemale begins her menstrual cycle,

that is a sign that the girl is ready for marriageRR 183.
Respondent Alleged Mothers
Merilyn Jeffs

Merilyn Jeffs, age twenty-nine, has one seven-pddrgirl and is married to
Wendell Nielson. 5 RR 249-51. She has been at¥## Ranch since 2004. 5 RR
256. Ms. Jeffs has a nineteen-year-old sister hd®a baby. Ms. Jeffs estimates that
her sister’s baby is two years old, but doesn’'teetber how old her sister was when
the baby was born. 5 RR 262. At first, she staked her sister has been married
since 2004, but then stated she didn’t know whanskster got married. 5 RR 261.
However, she knows that she is married, becaussister has a baby. 5 RR 261. Ms.
Jeffs testified that she has another sister, Pam#la is eighteen years old and has a

baby who is walking. 5 RR 263-64.
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Lori Jessop

Lori Jessop, age twenty-five, is married to Joségdsop, age twenty-seven. 5
RR 270. Ms. Jessop attended college and recemmtificates for intermediate EMT.
5 RR 272. She has three children, ages four, twloome-half, and eleven months. 5
RR 270. She has seen pregnant teenagers at théR¥#Reh, but doesn’'t know their

exact ages. 5 RR 279.
Linda Musser

Linda Musser is fifty-six years old and has a doamien Jayson Musser, who
is thirteen years old. 5 RR 285. She has eledait ahildren. 5 RR 291. She has
lived at the YFZ Ranch since August of 2007. 5 Z. Ms. Musser testified that
she was not familiar with the marriages that talkeeg and is not aware of any girls

under seventeen that are married on the ranchR 3R.
Lucille Nielson

Lucille Nielson is twenty-four years old, and hadwa-year-old son whose
father is Jin Jessop. Her son, Wendell Leroy Jedsas not had any immunizations.
5 RR 299, 318. Jim Jessop is Ms. Nielson’s “gmithusband.” Jim Jessop’s “legal
wife” is Sarah Jessop. 5 RR 300. Megan Docksta&laiso Jim Jessop’s spiritual
wife. 5 RR 301. There are a total of seven chitdthat live with Ms. Nielson, her
sister wives, and Jim Jessop. 5 RR 301-02. Msishin believes that a good age to
marry is twenty. 5 RR 304. However, she knowsabfeast a dozen women who

married under the age of eighteen. 5 RR 308.
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ADVERSARY HEARING PROCEDURE

On April 17, 2007, Rebecca G. Flanigan made anappee at the adversary
hearing before Judge Barbara Walther and annoutizddshe represented forty-six
mothers. 4 RR 316. Ms. Flanigan advised Judgkhéfathat many of the names of
mothers and children do not appear in the pleadiigs by the Department. 4 RR
316. Ms. Flanigan complained that her clients wesieg detained at the coliseum. 4
RR 317. The record is illustrative of the manimewhich Ms. Flanigan appeared and
actively and effectively participated in the adeeyshearing as legal counsel for all

four (4) Relators in this case. The record refldloe following exchanges:

Ms Flanigan: Your Honor, I'm present before the Court, becaugechents
are involved in this lawsuit, even though not bymea but as a matter of
practice. The Court directed counsel, and two tes were permitted --

Court: I've obviously expanded that.

Ms Flanigan: -- to address the -- to address Your Honor’'s &taguburden
under the Code.

And so I'm directing this witness to answer the sjins that pertain to my
client, that are part of the findings that the Gamould have to include in its
order retaining possession of the children.

Court: All right.

4 RR 318. The discussion continued:

Court: Now, that is one — one way. And | wouldn’t suggiestt. | can't take
up your writ right now. | don’t — | don’t have yowrit for the children before
me right now. | will set it. But | want to maken® thing very, very clear.
There is no mother at the coliseum or at the Wedlggo that is an adult that
everyone agrees is an adult that is detained. Tdreyfree to go. The
Department has said that they may stay and prowade for their children,
should they choose. So your client [attorney Fjanis clients], the mothers,
are not being held by this Court. Now you looleljou want to respond, so go
ahead.

Flanigan: It will get me into trouble, Your Honor, so | wén
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Court: No, no.

Flanigan: I'm supposed to tell the mother of my two-year-sh’s free to go,
the two-year-old gets to stay. That’'s detentioayiyHonor.

Court: I'm sorry?
Flanigan: That — my client [is] being detained. That's fhractical effect of it.

Court: Well, the side effect, and were this an individcase, it is oftentimes
the practice of the Department not to allow theticmred contact of any of the
parents when they remove them. That solves thblgaro of parents being
detained without a court order, which you just saab a problem. Would you
like for me to instruct the Department that, unléssy have an order, they
should get voluntary releases from any woman oertetlibecause | — | will be
the first person to tell you, | will not hold somepagainst their will if they're
an adult. And if you want to take the positiontttireese women are being held
by this Court, | want you to go tell them they daave. If they want to stay,
they’re going to have to sign something saying thant to stay.

4 RR 319-20.

When the adversary hearing began, Judge Walthepmidhed all attorneys
and parties it was absolutely essential that theriCand its staff gave everyone the
opportunity to have their information provided teetCourt, so that the Court could
“do its job.” 4 RR 1-8. She made certain all at&ys in the auditorium understood
they would be given the opportunity to ask questiavhen she stated:

... I want to make sure that the attorneys in the @itditorium understand that

they will be given the opportunity to ask questioriBhey may have to do it

from there, but we're going to work with that. Ahdhink that the procedure
for that has been explained to them in the auditori And the District Clerk of

Tom Green County is standing by over there to afisés Court in processing

attorneys and questioning that [sic] they needoto d

4 RR 8.
Other than an objection to the “format of this leglir made by attorney Polly

Ray O'Toole, who represented Viola Spencer Barlthere is nothing in the record
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indicating that any attorney made an objectionawdeicting the hearing witad litem

attorneys at the adjunct facility in the city haliditorium via video link. 4 RR 12.

The trial court gave the alleged parents’ attornesysad latitude in arguing
objections, including complaints under th& 4", and 14 Amendments to the U.S.
Constitution. 4 RR 68-78. When Judge Walther psgl an objection procedure
whereby she would hear one objection from each, dw& attorneys went on the
record as having no objection and no other attampegsent, including Julie Balovich
and Rebecca G. Flanigan, made an objeétiof.RR 251. Further, there were no
objections on the trial court's procedure for cregamining Respondent mothers’

witnesses. 5 RR 243.

Judge Walther gave attorneys ample opportunity deievv documentary
evidence before formulating and making objectionShe called recesses to give

attorneys in the city hall auditorium time to ravidocuments. 4 RR 28-30.
Judge Walther stated:

Ladies and Gentleman, we are going to do the fafigwso that we can — and
aid all of you and give you an opportunity to ravithese documents. When
the lawyers in this courtroom have an opportunityaok at these documents,
the bailiff will deliver these documents to the jg#s at the city hall. They will
have the opportunity to review it.

If you-all have the ability to come up with somertsof group and form
objection, that's fine. If you feel like you canie’ll try to work through it in
groups. But I'm going to step off the bench, letiyall look at all of this. Then

¢ Julie Balovich is one of the attorneys representirggRelators in this case, No. 03-
08-00235-CV. Rebecca G. Flanigan is one of tharalys representing the Relators,
Faithann Jessop, Loretta Jessop, and Kathrynidetie companion case, No. 03-08-
00236-CV.
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when you-all have looked at it, we will send it ove the lawyers at the city
hall and then we’ll reconvene.

4 RR 29-30.

Judge Walther refined the procedure for attorneysave ample opportunity to
review evidentiary documents beforehand when atctrelusion of the first day of

the hearing, she advised:

First announcement, there are going to be docunasatitable for those of you
that want to look at documents. They will be afalié at 7:30 [a.m.]. | am
taking the bench at 9:30 [a.m.].

4 RR 338.

Alleged mothers who left the pavilion were allowedeave and return for the
second day of the adversary hearing. 4 RR 343Mfien Judge Walther was first
advised of the complaint that mothers in the calisewere being “detained”, she

quickly and emphatically responded:

Court: But | want to make one thing very, very clear. fEhis no mother at
the coliseum or at the Wells Fargo that is an athat everyone agrees is an
adult that is detained. They are free to go. Department has said that they
may stay and provide care for their children, stidhey choose. So your client
[attorney Flanigan’s clients], the mothers, are heing held by this Court.
Now you look like you want to respond, so go ahead.

Flanigan: It will get me into trouble, Your Honor, so | wbn
Court: No, no.

Flanigan: I'm supposed to tell the mother of my two-year-shk’s free to go,
the two-year-old gets to stay. That’'s detentioayiyHonor.

Court: I'm sorry?
Flanigan: That — my client [is] being detained. That's hactical effect of it.

Court: Well, the side effect, and were this an individcase, it is oftentimes
the practice of the Department not to allow theticmred contact of any of the
parents when they remove them. That solves thblgaro of parents being
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detained without a court order, which you just saab a problem. Would you
like for me to instruct the Department that, unléssy have an order, they
should get voluntary releases from any woman oeitetibecause | — | will be
the first person to tell you, | will not hold sonreoagainst their will if they're
an adult. And if you want to take the positiontttiteese women are being held
by this Court, | want you to go tell them they daave. If they want to stay,
they’re going to have to sign something saying thant to stay.

4 RR 319-20.

The Department’s key witness was Angie Voss, Ingatibns Supervisor. The
Court allowed every attorney who wanted to makeadipns the opportunity to do so.
The Court allowed every attorney who wanted to smmeamine Angie Voss the
opportunity to do so. During the course of heedirexamination, at least thirteen (13)
attorneys made thirty-six (36) objections. 4 RR-PB5. At least five (5) attorneys,
not including Department attorneys, made thirtyrfd¢84) objections during cross-
examination. Ms. Voss was cross examined by twengy (21) different attorneys:
Hennington, Motl, Hawkins, Keenun, Sutherland, Bdbarcia, Jarvis, Sloan, Lock,
Gregg, Flanigan, Fuller, DeLong, Edwards, HaralsBaotler, Alvarez, Goodman,

Lewis, and Brown.

The Department’s expert withess was Dr. Bruce Darearry. 4 RR 57. The
Court allowed every attorney who wanted to makeadipns the opportunity to do so.
The Court allowed every attorney who wanted to si@samine Dr. Perry the
opportunity to so. During Dr. Perry’s direct exaation, at least seven (7) attorneys
made twelve (12) objections. 4 RR 57-85. Durirrg Berry’s cross-examination, not
including Department attorneys, two (2) attorneyslmten (10) objections. Dr. Perry

was cross-examined by twenty-seven (27) attorneyacobson, Gregory, DelLong,
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Hargrove, “unidentified attorney,” Alvarez, Dorschphnson, Sloan, Mapes, Foster,
Henly, Templeton, Edmonds, Roach, O'Toole, Flemmibgbeau, Shelton, Foster,

Pickering, Allen, Joyton, Diaz, Morrison, Ellis,afaldwell. 5 RR 86-164.

Judge Walther went to great lengths to advise Resgas of the procedure for
securing free legal representation:
If we have any respondents over there, parent-nelgas that do not have a
lawyer, and they are seeking to have a lawyer, somever there that is with
the legal aid services will volunteer there to dtam the foyer and take their
names and talk to them about that.
4 RR 340.
The respondent alleged parents put on one exparesg, Dr. William John
Walsh (5 RR 167), and four alleged mothers, Merilgffs (5 RR 247), Lori Jessop (5
RR 270), Linda Musser (5 RR 285), and Lucille Noelg5 RR 297). Judge Walther

limited the cross-examination of the alleged mathier the Department, the fathers

related to her, and tral litens of her children. 5 RR 243.

At the conclusion of the testimony, Judge Waltemivto great lengths to
determine if there were any other attorneys origmnvho wanted to call any other
witnesses before the respondents rested their dalsthe close of Ms. Hennington’s
case, after repeated inquiries from Judge Walther,other attorneys or parties
indicated that they had any more witnesses. 5 RB2B. Judge Walther then
requested the bailiff to check the hall to deteemiinthere was any other party who
wished to be heard. The bailiff and the Distrié¢rk, who was assisting at city hall,

affirmed there was no one else who wanted to bedhargout on evidence. 5 RR 327.
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ARGUMENT

RELATORS HAVE NOT ESTABLISHED A RIGHT TO MANDAMUS RE  LIEF
1. Mandamus does not lie when facts of consequence amedispute

To prevail on mandamu®elators must show this Court that the trial judge
could have reached ongnedecision on the facts: not to continue the Depant as
temporary managing conservator of the YFZ childr®slators must demonstrate that
there isno dispute as to any fact of consequendélker v. Packer827 S.W.2d 833,
840 (Tex. 1992). The Department maintains thatamy are the material facts of
consequence in dispute, but they are overwhelmimglyavor of the trial court’s
decision to continue the Department as the temparanaging conservator of the
children, including those children who may be thédren of some of the Relators.

While traditionally the writ of mandamus issuedyotd compel performance of
a ministerial act or duty, mandamus is also praopesases where the trial court has
abused its discretion by committing an error of fawwhich appeal is an inadequate
remedy. Walker, 827 S.W.2d at 840n re Ford Motor Co, 211 S.W.3d 295, 297-98,
(Tex. 2006, orig. proceeding) (per curiam). Ther®me Court also has held that
mandamus may be used to correct a “clear abussakton” committed by the trial
court. Axelson, Inc. v. Mcllhany98 S.W.2d 550, 555 (Tex. 1990).

With respect to resolution of factual issues orteratcommitted to the trial
court’s discretion, the reviewing courtay not substitute its judgment for that of the
trial court, and an appellate court may not dedhwiisputed matters of fact in an

original mandamus proceedingSeeBrady v. The Fourth Court of Appealg95
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S.W.2d 712, 714 (Tex. 199(pikeman v. Sneld90 S.W.2d 183, 186-87 (Tex. 1973).
Mandamus relief is available only in the absenca &dctual dispute of consequence.
Walker, 827 S.W.2d at 839-40. The trial court does rutsa its discretion when its
judgment is based on conflicting evidence and saé¢his evidence reasonably
supports the court’s decisioButnaru v. Ford Motor C9.84 S.W.3d 198, 211 (Tex.
2002). If a relator seeks to overrule a court’sislen based on factual issues or
matters committed to the trial court’s discreti@)he has the burden to show that the
trial court could have reached ordype decision on the factsWalker, 827 S.W.2d at
839-40. As is discussed below, such is not the base. Mandamus does not lie.

2. Relators have waived any complaint about notice bwctively and
effectively participating though counsel in the adersary hearing

Relators complain they did not have notice, werenamed in the pleadings,
did not participate in the adversary hearing, aiddndt have a reasonable opportunity
to be heard.

It is clear from the record, however, that Reldtatorney, Rebecca G.
Flanigan, made an appearance for Relators who atethe coliseum. When Ms.
Flanigan made a claim that her clients were beieided at the coliseum, Judge
Walthers declared in the strongest of terms thamothers were being detained, and
that they were free to go. The Court specificaltivised Ms. Fanigan that her clients
were free to go. 4 RR 320.

Ms. Flanigan, who announced in open court that relpeesented all four (4)
Relators, not only made motions, but freely pgrated in cross-examination of the

Department’s witnesses. 4 RR 314. Judge Waitfierded her every opportunity to
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fully participate in the hearing. Judge Walthdowkd Ms. Flanigan the opportunity
to put on any witness that she desired. Ms. Faanahose not to. 5 RR 323-8.

Although the record is unclear as to whether Retaghysically appeared,
either at the main courtroom or at the city hadlation, their appearance by counsel,
Rebecca G. Flanigan, constituted a general appsaifan all purposes and subjected
them to the jurisdiction of the Court relative betadversary hearing.

In LeBlanc v. LeBlanc778 S.W.2d 865, 865 (Tex. 1989), the Texas Suprem
Court held that an appearance by counsel at iadtdutes a general appearance and
precludes the obtaining of a default judgment. Thert’s ruling inLeBlanchas been
specifically extended to parental termination cadedn re K.C.,88 S.W.3d 277, 279
(Tex. App.—San Antonio 2002, writ denied), the Partonio Court applied the clear
and unequivocal holding dfeBlang holding there was no default, and thus no basis
for applyingCraddock v. Sunshine Bus Lines, Jrik83 S.W.2d 124, 126 (Tex. 1939),
when the party’s attorney, but not the party, appeared for trial. at 279.

Relators’ claim is not supported by the record anéntirely without merit.
Relators cannot complain about notice or lack opasfunity to participate in the
adversary hearing when they fully and effectivetyrtigzipated in the hearing by and
through counsel, and had the opportunity to appegrerson and participate in the
hearing with their attorney, Rebecca G. Flanig&elators’ interests were fairly and
fully represented at the adversary hearing. Iy ttigose not to attend the hearing after
Judge Walther made it clear they were not beingidetl, that is no fault of the

Department or of the trial court.
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3. The trial court did not abuse its discretion by hotling a consolidated
adversary hearing

Relators complain the “format of the hearing heafalvored the Department,”
and that “[tjhe Court denied motions to sever thatild have divided the Department
staff among various courtrooms and visiting judgasd permitted individualized
hearings”. AMENDED PETITION FOR WRIT OF MANDAMUS9. Relators’ complaints are
without merit; assuming@rguendo that the complaints had merit, the Relators aitd n
raise these objections during the adversary hearing

A. Waiver of Error

A review of the record indicates that no attorneyuad or urged a motion to
sever during the adversary hearing. On April 188 Kirk Hawkins, attorney for
Mabel Jessop, filed a Motion for Separate TrialsGause No. 2902If{ re 330
Children). This motion, however, was not urged at the exhry hearing, and Mabel
Jessop is not a Relator in this case. While Agpredwards referred to a motion to
sever at the adversary hearing, there is no regbiiim ever arguing a motion to
sever. 4 RR 35, 69.

During the hearing, Polly Ray O'Toole, Viola Spendgarlow’s attorney,
objected to the “format of this hearing,” and amgubat, “Section 262.201 entitles
each individual child that we represent to a falersary hearing.” 4 RR 12-13. Itis
unclear from Ms. O'Toole’s objection to “the fornfahowever, whether she is
complaining about the consolidated hearing or abloaithearing being conducted in

two locations via video teleconference. Followikg. O’'Toole objection, the trial
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judge stated that the Department’s case is appdidabevery child, so the adversary
hearings would be consolidated. 4 RR 15.
B. Trial Court’s Discretion to Consolidate

This case is the largest child protection remowathe history of the United
States. Adding to the logistical complexity of ragmg this many children and
alleged parents are the time constraints and desdlplaced on the trial court by
Texas Family Code § 262.201. This statute manddi@sthe trial court hold an
adversary hearing within fourteen (14) days from tiate the trial court orders the
children into the Department’s custodyeXT FAM. CODE § 262.201(b).

The full adversary hearing is designed to allowepts the opportunity to
challenge the Department’s right to retain custotigny child who has been removed
under a court’s ex parte order. If, after the aslyey hearing, the court finds that the
Department has met its burden under Texas FamilgeC® 262.201, the statute
requires the court to enter temporary orders gongrany child taken into custody
pending a full adjudication of parental rights re E.D.L, 105 S.W.3d 679, 688 (Tex.
App.—Fort Worth 2003, pet. denied).

According to Texas Rule of Civil Procedure 174, Jipen actions involving a
common question of law or fact are pending befoemart” the court “may order a
joint hearing or trial of any or all matters inugsin the actions.” The rule also allows

the court to “make such orders concerning procegdiherein as may tend to avoid
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unnecessary costs or delay.”eXI R. Civ. P. 174(a); APPENDIX 8. This rule was
specifically developed to allow trial courts thexibility to manage complex, multiple
party cases such as this one. The plain languftlpe oule clearly gives the trial court
the discretion to consolidate the adversary hearing

The Texas Supreme Court affirmed the expansiveesobhis rule as recently
as 2004, when it discussed a Fort Worth trial ¢sumtoad discretion to grant or deny
separate trials or hearings in a large, complex.caxarrant Reg’l Water Dist. V.
Gragg, 151 S.W.3d 546, 556-57 (Tex. 2004). This invecemdemnation case
involved numerous parties and several weeks oiiriesly on issues of liability and
compensation. The trial court found that bifunegtthe trial on the issue of damages
would result in considerable unnecessary evidgntiepetition. The Supreme Court
agreed, finding that the trial court’s decisionhimld a unitary proceeding instead of
separate trialvas not an abuse of discretioid.

The Department put on three witnesses during theradry hearing. Because
the hearing was consolidated, all of the allegedhers, including Relators, had the
opportunity to confront and cross-examine the Dipant’'s witnesses. The hearing
lasted two days and was completed within the requiourteen-day time period. By
proceeding in this manner, the trial court protédRelators’ due process rights and
acted in the best interests of the children. Te ¢bntrary, the Department would
argue that such a waste of judicial, county, angdabenent resources would have been

an abuse of the trial court’s discretion.

’ Itis interesting to note that the corollary ruiating to severance refers to only “separate
trials.” Tex.R.Civ.P. 174(b).
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By conducting one adversary hearing in the mammevhich it was conducted,
the trial court ensured each Respondent and ealthreloeived due process. Judge
Walther’'s only viable option was to conduct a cdigsted adversary hearing
involving the four hundred sixty-eight childrenor=Judge Walther to have conducted
four hundred sixty-eight separate hearings wouldehbeen, at the very least, an
extraordinary waste of judicial resources, as veall being a logistical nightmare.
Imagine four hundred sixty-eight separate hearimggolving the same three
Department witnesses, the same documentary evidemce most likely the same
Respondent expert witness. It most likely wouldvehdaken several weeks, if not
months, to conduct that many hearings, even iktingre strict time limits imposed by
the court. Under these extraordinary circumstaregsarate hearings would not have
provided the Respondent alleged mothers and fatiwiis the due process they
received. Further, multiple hearings would not én@erved the best interest of the

children.

C.  Waiver of right to individual hearings
It has long been the rule that a litigant cannetitr a conflict during the course
of a trial and subsequently complain on appeakafravhich (s)he inducedPrystash
v. State 3 S.W.3d 522, 531 (Tex. Crim. App. 1999). Ithe Department’s contention
that Relators, by their conspiracy of silence, psgiully confused the identity of the
children, which forced Judge Walther to conductghmceedings as she did. Relators,
by throwing up a wall of deception and engagin@inonspiracy of silence, waived

their rights to individual hearings. Relators’ obation made it impossible for Judge
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Walther to align alleged mothers and fathers withirt children with any degree of
certainty whatsoever. Imagine the consequence®mducting a separate adversary
hearing for each of the children only to discoveasttsome or none of the alleged
respondent parents were the biological parenth@fsubject children? This would
have created a legal nightmare. Relators, in gfferced the trial court to conduct the
adversary hearing as a consolidated proceedingthier words, in light of Relators’
purposeful obfuscation and persistent conspira@ptduse the identity of the children
and alleged parents, separate adversary hearimgshwaea viable option.

4. Mandamus is an inappropriate proceeding to attack e trial court’s
decision to consolidate the adversary hearing

Mandamus is an inappropriate proceeding to attaekrial court’'s decision to
consolidate the adversary hearing. The Supremet Gas held that mandamus cannot
be used as a mechanism to micromanage trials iotedere with trial judges’ ability
to manage their docket®olaris v. Inv. Mngt. Corp..\AbascaJ 892 S.W.2d 860, 862,
(Tex. 1995). InPolaris, the Supreme Court reviewed a trial court’s ortthert the
claims of a small group of plaintiffs proceed irseparate trial. ThPolaris relators
complained that plaintiffs’ counsel handpicked tingt group of plaintiffs without the
defendants’ participation or any scrutiny by thmltjudge. In denying relators’
petition, the Supreme Court explained that selactibtrial plaintiffs is an incidental
ruling and it is well settled that, even if theatrjudge selected the trial plaintiffs in
error, mandamus relief would be inappropridig. at 861;see alscAbor v. Black 695
S.W.2d 564, 566-67 (Tex. 198%)jalker, 827 S.W.2d at 840 n. 8 (Tex. 199Pppe v.

Ferguson 445 S.W.2d 950, 954 (Tex. 1966%rt. denied397 U.S. 997 (1970).
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5. The trial judge’s appointment of the Department asthe children’s

temporary managing conservator is not an abuse ofdn discretionary
authority

Relators contend that the Department failed to ntediurden of proof under
all three prongs of Texas Family Code § 262.204, that the trial judge abused her
discretion by not returning Relators’ children @it mothers. RLATOR’S AMENDED

PETITION FORWRIT OFMANDAMUS 1.

A. Insufficient Facts/Defective Pleadings/Ambiguougelief

While the Department contends Relators have nateceany facts upon which
mandamus relief can be granted, it also admitsithsit quite frankly, confused about
what relief the Relators are requesting. In tpetition, Relators state:

In this mandamus, Relator mothers are not askingtiorn to life as if it was

before their children were removed. They are ne¢ksig to stop the

Department’s investigation. They only want poseesf their children,

subject to any reasonable conditions the Departizedtthe trial court wish to

impose. And if they cannot obtain the return oéithchildren, they seek

reasonable visitation with their children, to whithey are entitled under
Statute.

RELATOR’S AMENDED PETITION FORWRIT OF MANDAMUS 7.

This request begs one question: If this Court tescthe temporary order in the
trial court below, by what authority can the Depaht and trial court impose
“reasonable conditions” on Relators with respedhchildren? The Department can
only think of a court-ordered services case in White Department would not have
physical or legal custody of the children. In ttyipe of case, the Department, or more
importantly the trial court, has no remedy if Relatflee the jurisdiction with the
children. It is the Department’s position thatvecate the temporary order giving the
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Department temporary managing conservatorship ef dhildren is to return the
children to thestatus quoante either at the YFZ Ranch in Eldorado, Texas, or in
another state beyond the Texas courts’ jurisdiafidimits. Relators’ failure to
identify their children creates a second conundrudaw is this Honorable Court to
determine what children are to be returned if irevéo grant Relators’ request to
vacate the temporary order in the court below?

B. Confused Standard

The Relators contend, “the wholesale removal oldckin from their mothers
was not justified by evidence sufficient to mees kieightened standardof section
262.201” and later refer to the standard as thegh‘hstatutory requirements.”
RELATOR’S AMENDED PETITION FORWRIT OF MANDAMUS 6, 9.

Relators paint a misleading “heightened standafdiroof in this case. They
have merged the strict scrutiny standard involvethe termination of parental rights,
which implicates a liberty interest, with the stardl of proof set forth in the Family
Code for continuing the Department as temporaryageg conservator of a child.
SeeTEX. FAM. CODE § 262.201(b) & (c).See alsdbantosky v. Kramed55 U.S. 745
(1982); Wiley v. Spratlan543 S.W.2d 349, 352 (Tex. 1976)ela v. Marywood17
S.W.3d 750, 759 (Tex. App.-Austin 2000, pet. depiéd re J.J, 911 S.W.2d 439

(Tex. App.-Texarkana 1995, writ denied).

The standard of proof, and the three prongs thatDapartment must satisfy,

are set forth in § 262.201(b) of the Family Code:
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At the conclusion of the full adversary hearing ttourt shall order return of
the child to the parent, managing conservator,gsss8y conservator, guardian,
caretaker, or custodian entitled to possessionsariee court findsufficient
evidence to satisfy a person of ordinary prudencena caution that:

(1) there was a danger to the physical health or safettye child which
was caused by an act or failure to act of the persatitled to
possession and for the child to remain in the h@re®ntrary to the
welfare of the child;

(2) the urgent need for protection required immedia®aval of the
child and reasonable efforts, consistent with tleuestances and
providing for the safety of the child, were made @laminate or
prevent the child’s removal; and

(3) reasonable effort has been made to enable the tchiieturn home,
but there is a substantial risk of a continuinggganf the child is
returned home.

TEX. FAM. CODE § 262.201(bYemphasis added).
Section 62.201(d) further provides that:

In determining whether there is continuing dangerthte physical health or
safety of the child, the court may consider whethethouseholdto which the
child would be returned includes person who: (1) has abused or neglected
another child in a manner that caused serious Yagjiiry to or death of the
other child; or (2has sexually abused another child.

TEX. FAM. CODE 8§ 262.201(d) (emphasis added)
A review of the record reveals more than sufficievilence to support the trial
court’s ruling and easily meets the standard obpset forth in the Family Code for

continuing the Department as temporary managingemator of the YFZ children.
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6. There was sufficient evidence to satisfy a personf cordinary
prudence and caution that that there was a dangerot the physical
health or safety of the YFZ children which was causd by an act or
failure to act of the person(s) entitled to possess of the children,
and for the children to remain at the YFZ Ranch iscontrary to the
welfare of the children

The thrust of Relators’ complaint is that, “thedamce admitted at the hearing
does not pertain to the overwhelming majority af thildren or their parents, nor did
it establish that each child was at risk of phylsaanger.” AVENDED PETITION FOR
WRIT OF MANDAMUS 9. They complain that the Department failed tovshany
evidence of abuse or neglect “as to approximatély df the 416 children that were
removed.” AMENDED PETITION FORWRIT OF MANDAMUS 9.
A. The Standard for Endangerment
Relators completely misstate the law. The Depanrtrieenot required to show
that a majority of children at the FYZ Ranch weteisk due to sexual abuse, or that
the evidence pertains to the parents of the mgjofithe children. Although Family
Code 8§ 262.201 does not contain a definition ofdsemer,” an examination of the
litany of cases interpreting the term “endangerthia context of termination grounds
under Family Code § 161.001(1)(D) and (E), giveslaar guidance.
B. Case Law on Endangerment
Over twenty years ago, the Texas Supreme Coutblestad it is not necessary
to prove an actual or concrete threat to a childgsiablish endangerment; danger can
be inferred from parental misconduct alofiex. Dep’'t of Human Servs. v. Boy@7
S.W.2d 531, 533 (Tex. 1987). It is not necesshay the conduct be directed at the

child or that the child actually suffers injurid.; In re N.K.,99 S.W.3d 295, 300 (Tex.
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App.—Texarkana 2003, no pet.) (it is not necessarghow that a parent personally
committed direct physical or emotional abuse ofcchefore endangering the child).

It is well settled that a parent who commits sexalalse of a child engages in
conduct that endangers the physical and emotioaldbeing of the child.In re S.F,
141 S.W.3d 744, (Tex. App.—Texarkana 2004, no ;pkt.Je King 15 S.W.3d 272,
276 (Tex. App.—Texarkana 2000, pet. denied) (oVedrwn other grounds itn re
C.H, 89 S.W.3d 17 (Tex. 2002)n the Interest of K.M.M.993 S.W.2d 225 (Tex.
App.—Eastland 1999, no pet.). Further, to endaagehild,it is not necessary that
the sexual abuse be directed against the parent’sva child, or even that the child
of the parent be aware of the sexual abuselex. Dep’'t Human Servs. v. BoytR7
S.W.2d 531 (Tex. 1987)n re N.H, 122 S.W.3d 391 (Tex. App.—Texarkana 2003, no
pet.);Inre N.R, 101 S.W.3d 771 (Tex. App.--Texarkana 2003, peniet)

The Texarkana Court of Appeals found that mothenwillingness or inability
to ensure the emotional well-being of her otheldran, because of her denial that two
older children sexually abused their younger sgdirand her failure to participate in
counseling and refusal to take children to coungelicontributed to continued
exposure to sexual abuse and the children’s hegitanreport future sexual abusk
re A.B, 125 S.\W.3d 769, 775-76 (Tex. App.—Texarkana 2(qf8. denied). The
Texarkana Court of Appeals found that mother endeady her children’s physical

health and emotional well-beindd.
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The Amarillo Court of Appeals has concluded thaissbor neglect supports a
finding of endangerment even as to a child notbagh at time of the endangering
conduct.Inre C.J.F, 134 S.W.3d 343 (Tex. App.—Amarillo 2003, pet. iden

The Fort Worth Court of Appeals held that to deiesrwhether termination is
necessary because of endangerment, courts maydgakrental conduct both before
and after the child’s birthin re D.M, 58 S.W.3d 801 (Tex. App.—Fort Worth 2001,
no pet.). The Fort Worth Court of Appeals furtieund that a mother consistently
endangers her children by exposing them to abusartners. In re M.N.G, 147
S.W.3d 521 (Tex. App.—Fort Worth 2004, pet. denied)

In the instant case, the evidence of endangermietiteoYFZ children by a
pattern of systematic and institutionalized sexablise adduced at the adversary
hearing is overwhelming.

C. Evidence of Endangerment

At the adversary hearing at issue, the Departmdshi@ed compelling evidence
of endangerment of children by a pattern of systenand institutionalized sexual
abuse. Interviews revealed a pattern of girls mappthat there was no age too young
for girls to be “spiritually married”. 4 RR 20132. Ms. Voss noted that there were
sixteen year old mothers who had given birth ardidmall children with them. These
mothers were also married and were part of a haldetith other wives. 4 RR 192.
The investigation revealed that the children appddo have a pervasive belief that
when the prophet, Uncle Merrill, decided for themnlkie married, they would be

married. No age was too young, and they wanteldai® as many babies as they
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could. 4 RR 206. This pattern of information wesed upon the initial interviews
before the removal of twenty-five girls. 4 RR 206.
Investigators from the Department documented atithe of the pre-removal

investigation the following:

Girl “number three” reported that she knows a @rtgear-old girl,
Sarah Elizabeth Johnson, who has a five-month-aldypb and that she is
married to “Dan B.”, whom girl number three belidv® be twenty-three years
old. 4 RR 212.

Girl “number four” reported in her journal entrytdd 10/03/07, that law
enforcement was looking for the husband and wigesting “Mother Milly
and Mother Lori, because they were underage whey got married.” 4 RR
213.

Girl “number six” advised that there is no age tirfor girls to get
married and have children. 4 RR 213.

Girl “number eight” stated there is a girl nameddier Beth,” and that
she is a teenager. 4 RR 214.

Girl “number nine” advised that the prophet told teelie to authorities,
because the prophet receives his messages frothéawenly Father.” 4 RR
214. She further reported that “Uncle Merrill”teaf being advised by her that
she hadn’t seen her mom in two years, stated, fibae of her business.”
Uncle Merrill decides who she will marry and whéwe svill marry, and that the
age depends upon what the “Heavenly Father” decidd?R 214.

Suzanne Johnson is seventeen years old and ha@-gearold son
named Seth. 4 RR 215.

Five entries in the “Bishop Records” 6 RRETAIIONER' SEXHIBIT 4; 4 RR 252-
53 revealed the following:

The “second child” is sixteen years old and is ently pregnant. 4 RR
253.

The “third child” was sixteen years old when shaaved a child. 4
RR 253.
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The “fourth child” was fifteen years old when shenceived a child. 4

RR 253.

The “fifth child” was fifteen years old when shenceived a child. 4 RR
253.

The “second to last one” was thirteen years oldnwéige conceived a
child. 4 RR 254.

Ms. Voss testified that she believed the boys vgeommed to be perpetrators.
4 RR 261. Part of the danger to the boys is theait belief system requires that they
follow the prophet. 4 RR 281-82. In her profemsicopinion, Ms. Voss believes that
girls are born and raised to be victims of sexbaise. 4 RR 257.

As of April 18, 2008, Ms. Voss indicated that theastigation established there
wereover twenty girls who had either conceived or given birth ygenthan sixteen or
seventeen years of age. 4 RR 30.

All of the 468 children were removed from one comnpa on the YFZ Ranch,
and the investigation revealed that the FYZ Ramahall intents and purposes, was
essentially one household comprised of extendedyasubgroups. The community
has one common belief system that young girls alleat on to be wives and no age is
too young to be married. 4 RR 201, 238.

Ms. Voss testified that during interviews with tbleildren and adults at YFZ
Ranch, “they explained that they are one big fajrolye large community, and they
have the same belief system.” 4 RR 258. All @& women are called mothers to all
of the children in the home, and the children ealth other brothers and sisters. It
appears that a mother is married to one man, atdrhn is married to other women.

4 RR 230. Although the YFZ Ranch complex conta@geral houses, it is one large

35



community. 4 RR 271. Ms. Voss indicated that thigestigation was analogous to
other investigations in that when one victim isrfdun a home, the investigator will
have concerns for all of the children in that home.this case, since the ranch was
considered one large home or community, Ms. Vossduacerns for all the children
there. 4 RR 304.

Even Relators’ own expert, Dr. William John Walsektablished that the FLDS
social structure involves an extended family urentered around a patriarch or
husband who will have one or more wives. The wiass not necessarily his legal
wives. Finally, there are children resulting frénose unions. 5 RR 173. Dr. Walsh
identified Warren Jeffs as the prophet who leadsRbDS. 5 RR 180.

Dr. Walsh further corroborated the evidence thatewrage girls are viewed by
the FLDS faith as being eligible for marriage at #ige of physical development. 5
RR 183. He did qualify his opinion, however, byirating that some in the church
expressed that age eighteen was a good age. Ghtherth members have said that
sixteen is a good age if the parents agree. 5 &R Dthers expressed the opinion
that when a female begins her menstrual cycle,ishatsign that the girl is ready for
marriage. 5 RR 183.

Dr. Bruce Duncan Perry declared that the pregnafidire YFZ children was
the result of sexual abuse. 5 RR 92. In Dr. Peopginion, children between the ages
of fourteen and sixteen are not emotionally ma&meugh to consensually enter into a
healthy relationship or marriage. 5 RR 72. Héfted that continued disobedience of

a father or elders or the prophet would lead toneledamnation. 5 RR 73-74.
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Regarding the boys, Dr. Perry expressed two coscet the pervasive belief,
and pervasive obedience to that belief, that ibkay to have sex with and marry
young women, is unhealthy; and 2) this pervasivactiwe and belief creates an
environment that develops people who have a higienpial of replicating sexual
abuse of young children as a part of their beljstesm. 5 RR 77. Dr. Perry opined
that when one is socialized into a belief and oerbehavior is embedded in your
religion, it is very deeply ingrained. 5 RR 83e Hiso testified that such socialization
adversely affects the part of the brain that i®ined in independent decision making.
5 RR 79. This environment would make a fifteensotteen-year old child highly
vulnerable to individuals who are willing to exgldihem and take advantage of their
child-like qualities. 5 RR 82.

D. Relators’ Witnesses

Four of the Relators’ fact withesses at the advgrsaaring failed to controvert
any of the Department’s evidence on the matersaleof endangerment caused by the
sexual abuse of young, under-age girls.

Merilyn Jeffs. Relators’ witness, Merilyn Jeffs, testified thateshas a
nineteen year old sister who has a baby. Ms. &sfisnates that her sister’s baby is
two years old, but she doesn’t remember how oldsister was when the baby was
born. 5 RR. 262. At first Ms. Jeffs said heresidtas been married since 2004, but
then she claimed that she didn't know when heesigbt married. 5 RR 261. Ms.
Jeff’s testified that she had another sister, Panveho is eighteen years old and has a

baby who is walking. 5 RR 263-64.
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Lori Jessop. Lori Jessop testified that she has seen pregnanagers at the

YFZ Ranch, but doesn’t know their exact ages. 52RR

Linda Musser. Linda Musser is not aware of any girls under sesemthat are

married on the ranch. 5 RR 292.

Lucille Nielson. Lucille Nielson knows of at least a dozen girls wharried

under the age of eighteen. 5 RR 308.

Rather than controvert the Department’'s evidenagatBrs’ own witnesses

repeatedly affirm the Department’s claims.

7. There is sufficient evidence to satisfy a persasf ordinary prudence
and caution that there was an urgent need for protion that
required immediate removal of the YFZ children, andreasonable
efforts, consistent with the circumstances and prading for the

safety of the YFZ children, were made to eliminateor prevent the
YFZ children’s removal

The removal of the four hundred sixty-eight (46&2Ychildren is the largest
child protection case documented in the historthefUnited States. The Department
as well as other agencies, including the DepartnuénPublic Safety, the Texas
Rangers, the Federal Emergency Management Agehey,Texas Department of
Health, and many other county and local agenciesyell as countless volunteers,
assisted in the massive undertaking in a mannémtaa designed to protect the best
interest of the children. In an attempt to lesdentrauma incident to removing the
children from the YFZ compound, the Departmentraftted to accommodate Relators

by allowing the alleged mothers to remain with thediildren. 4 RR 234.
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In light of the compelling evidence revealed by iitneestigation and testimony
adduced at the adversary hearing, the Departmeiid oot risk leaving children in an
environment that promoted, even encouraged, thiermgtic sexual exploitation of
children. Furthermore, the sheer magnitude of ramntand the logistics of the
situation precluded the Department from pursuinigeotoptions that it may have
considered in more typical child protection casegh as placing the children with

relatives or fictive kin.

As discussed earlier, the conduct of the adultschildren has handicapped the
Department’s ability to match up alleged motherd fathers with their children. The
Department’s investigation was thwarted due to masmation about the identities of
the girls. The children would switch their namase a different last name than they
had previously reported, and falsely report thaythad no middle names. 4 RR 193.
Investigators discovered a large shredder in ortheofooms with the light still on and
paper dangling from it. The paper shredder wasdiushredded paper. 4 RR 195.
Ms. Voss indicated she believed she was encougteritbrick wall”, because some
girls were saying that they were going to pleac ‘Fifth” and not answer questions. 4
RR 195-96. The girls refused to answer questitwsiiathe identity of persons in their
home. 4 RR 197. From the time the children weraaved, until after the children
arrived at the civic center, teenage children cad to provide investigators with
different names. 4 RR 233. The children wouldvie no explanation as to why
they provided different names. 4 RR 234. The DBepent, under extraordinarily

difficult circumstances, exercised its best efforts ascertain the identity of the
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children, but was unable to provide a completedfsthildren or determine identities
of their parents due to the children’s refusal doperate and due to misinformation
provided by some of the alleged mothers. 4 RR ZB6- One alleged mother

identified four children as being hers and latelicgated that they were not. 4 RR 237.

8. There is sufficient evidence to satisfy a persarf ordinary prudence
and caution that reasonable efforts have been made enable the
children to return home, but that there is a substatial risk of a
continuing danger if the children are returned home

In addition to the concerns of Angie Vossprg she stated it would not be safe
for any child to return to the ranch. This wasaese the YFZ adults to whom she had
spoken expressed the belief that they aren’t damghing harmful to their children.
The YFZ adults affirmed that the practice of beumgted and having children is part
of their belief system. 4 RR 260. The reasonaifierence from these statements
,coupled with the information gleaned from the shgation, is that “being united and
having children” allows under-age “spiritual” mages as directed by the prophet to
be appropriate behavior at the ranch.

In In re V.A, No. 13-06-237-CV, 2007 Tex. App. LEXIS 805 (TeXpp.—
Corpus Christi Feb. 1, 2007, no pet.) (mem. opg,dourt held that a fact finder can
infer that the “identified risk factors establisig]i endangerment ... in the past ...
would continue to be present thus endangering hildren’s well-being in the future
if the children are returned” to the parent; a fiwatler can infer that mother’s past
inability to appropriately care for her childrenimglicative of the quality of care she is
capable of providing the children in the futudd. at *17-*18. Clearly, Judge Walther

could have concluded that to return any of thedcen to any parent would subject the
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children to a substantial risk of continuing dangeFurther, Judge Walther had
overwhelming evidence from which to find, as praddn Family Code § 262.201(d),
that the YFZ Ranch household, where the childrenldvbave been returned, included
persons who had sexually abused other childreax. HAM. CODE § 262.201(d).

Relators assert that the Department failed to atself of the alternative to
removal by not filing for a temporary restrainingder for the removal of the alleged
perpetrator under Family Code 8§ 262.101®%PANDIX 9. The Department contends
that this approach under the circumstances wasablke and impracticable. How
could the Department have identified the allegegbgteator or perpetrators when the
evidence demonstrated that the entire male andléepmpulation at the YFZ Ranch
had been enculturated into the belief that underragrriage was sacrosanct? Further,
the Department was confronted by a conspiracylehse from adult respondents that
made it impossible for the Department to identiéypetrators. Relators complain that
the Department over-reached in its handling of tlaise. The Department steadfastly
maintains it could not have availed itself of Fanllode 8§ 262.1015 to avoid bringing

the children into care in this case.

The evidence adduced at the adversary hearingeisvtrelmingly sufficient to
support the trial court’s finding that the YFZ Rantousehold, to which the children
would have been returned, included persons whoadlgxabused children.8x. FAM.
CODE § 262.201(d). Accordingly, the trial judge did ndbuse her discretion in
concluding that returning any children to the YFAnRh would subject them to a

substantial risk of continuing danger.
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9. Relators’ Authority does not Support their Arguments

Relators’ reliance o&ochranis misplaced.Cochran v. Hotz151 S.W.3d 275
(Tex. App.—Texarkana 2004 no pet.). @ochran the Texarkana Court held that the
evidence at the adversary hearing was insuffidenthe trial court to deny parents
possession of their newborn child, despite a promination of mother’s parental
rights to eight other children under Texas Familyd€ § 161.001(1)(D) and (E).
When the mother gave birth to a ninth child, thep®@&ment removed her. In that
case, there was no evidence that the current ¢onslitvere a danger to the newborn’s
health or safetyld. at 279-81. Despite granting the writ of mandantius,Texarkana
Court explicitly refused to grant mandamus religfder Texas Family Code 8

262.201(2)(b), holding:

Subsection (2) [262.201(b)(2)] arguably allows thal court to exercise its
discretion in finding what efforts were reasonalole any given case by
requiring it to find that “reasonable efforispnsistent with the circumstances
and for the safety of the child, were made to elate or prevent the child’s
removal.” TEX. FAM. CODE ANN. 8§ 262.201(b)(2) (emphasis added). The plain
language of this provision allows some flexibilityy the trial court’s
determination of what efforts, if any, were readdeain the given
circumstances. Thereforere also declineto issue a writ of mandamus with
respect to the trial court’s finding under Sect@82.201(b)(2) of the Texas
Family Code.

Id. at 279-80.

10. The trial judge conducted the adversary hearingn a manner that
accorded all parties with due process of law

The Department incorporates the section abovéleshti‘Adversary Hearing,”
as if the same were copied verbatim in this argumé no time did Judge Walther

limit any respondent from cross-examining the D&pant’'s witnesses. At no time
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did Judge Walther limit any respondent from callany witness. The only limitation
Judge Walther imposed was to limit the parties wbhold cross-examine respondent
alleged mothers. Judge Walther limited the cross¥eénation of the alleged mothers
to the Department, the fathers related to her, taechd litens of alleged mothers’
children. 5 RR 243. Even if the Relators can destrate some difficulty in the
manner in which the adversary hearing was condutheg have failed to show harm

and they have failed to show the trial judge abusddiscretion.

11. Conclusion

First, Relators’ “Petition for Writ of Mandamus” is facialdefective because it
requests this Honorable Court to vacate the ordeawband somehow confer on the
trial court and the Department the authority tocplaipon Relators “any reasonable
condition” to safeguard the children. This requieshot legally possible. Second,
Relators fail to show a single ground upon whichndaamus relief can be granted.
Third, Relators fail to show they have a justiceabiterest because Relators have not
identified their children in their petition befothis Court. Fourth, Relators fail to
show that Judge Walther clearly abused her disereti finding that the Department
met its three-pronged burden under Family CodeZ2®4 (b). Fifth, Relators entirely
fail to show the absence of a factual dispute efsequence, and that the trial court
could have reached only one decision on the fadts. the contrary, the evidence
adduced by the Department at the adversary heaingt even controverted by the
respondents’ witnesses. Sixth, Relators have waarg/ complaint about notice and

defective pleadings by actively participating thghwounsel in the adversary hearing.
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Finally, Relators do not show that Judge Walthersald her discretion by committing
an error of law for which appeal is an inadequataedy.
PRAYER
For the reasons set forth in this Response, thmib®aent respectfully requests
that this Court deny Relators’ Petition for WritMandamus.

Respectfully submitted,

Michael Shulman, Appellate Attorney
Texas Department of Family and Protective
Services

P.O. Box 149030, MC: Y-934

Austin TX 78714-9030

Tel.: (512) 919-7869

Fax: (512) 339-5876

State Bar No. 18321950

Attorney for Real Party in Interest
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